After   setting   forth  the  foregoing,   the   Solicitor's
motion  explains   that  the  operator   should  not  be   found
negligent   for   the   following  reasons:

The_victim's  behavior could not have been
anticipated by  the  Respondents   for   three
reasons.     First,   as   was   revealed  in  MSHA's
investigation,   Foreman Craddock's   actions   on
the  day  of  his  death were  an  aberrational
departure  from his normal behavior.     Craddock
had  a  reputation  as   a  very  safety   conscious
miner.      As  is  reflected   in  the   inspector's
statement  prepared  by  MSHA's  accident
investigator,   Craddock would not permit  crew
members  to bolt roof without the use of
temporary  supports.      He   had  the  necessary
temporary supports  available  to perform  the
job;   however,   he  failed   to  use   them.      Second,
Craddock's  behavior   could not  have  been
anticipated because  at  the  beginning  of   the
shift  on  which the  fatality  occurred,   the
mine  superintendent  told  Craddock   to   limit
the   activity  of  his   shift  to  loading  coal   in
four   entries.     He  told  Craddock  to   leave   all
roof bolting work for the midnight  shift.
Third,   as was  normally the  case on  the
afternoon  shift/   there were  no   supervisory
employees other than Craddock who were  at
the  mine  when  the  accident  occurred.

The  Solicitor  further explains  that  other  conditions
set  forth  in  the  order  in addition  to  the   failure  to   set
temporary  roof  supports  are not especially  significant,
stating   in   this   respect:

The cause of the accident was  Craddock's  failure
to  have  temporary roof   supports  in  place  while
he  was   roof  bolting.     As   the  citation   indicates,
other  apparent violations  of  the  roof  control
plan were discovered during the investigation.
The  first is  that reflectors were not  being
used  to identify places   in  the mine where  roof
bolts  had not been  installed.      In  the  context
of  Respondent's operations,  this  infraction
was  technical in nature  because there was  only
one mining crew and it was  advised  at the  be-
ginning of  the shift as  to  areas which were  not
bolted.     MSHA also  charged that a  "practice"   of
using  three  to  four temporary  roof  supports
"prevailed"   at the mine  on  the  second  shift.      The
investigation simply revealed that one  individual,
a  roof bolter helper,  had on  some  occasions  priorember 24,
